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FISHER & PHILLIPS LLP 
MARK J. RICCIARDI, ESQ.
Nevada Bar No. 3141 
ALLISON L. KHEEL, ESQ.
Nevada Bar No. 12986 
300 South Fourth Street, Suite 1500 
Las Vegas, Nevada 89101 
Telephone: (702) 252-3131 
Facsimile: (702) 252-7411 
E-mail: mricciardi@fisherphillips.com 
E-mail: akheel@fisherphillips.com 
Attorneys for Petitioner, Nye County 
 

STATE OF NEVADA 

EMPLOYEE-MANAGEMENT RELATIONS BOARD 

 
NYE COUNTY, 
  
           Petitioner,
 
 vs. 
 
NYE COUNTY MANAGEMENT 
EMPLOYEES ASSOCIATION, 
 
           Respondent. 
 

Case No.:

NYE COUNTY’S PETITION FOR A DECLARATORY ORDER
CLARIFYING THE BARGAINING UNIT 

Petitioner, Nye County (“County” or “Petitioner”), by and through its counsel of 

record, Fisher & Phillips, LLP, hereby files this Petition for a Declaratory Order to the 

Employee Management Relations Board (“Board” or “EMRB”) finding that the positions 

of (1) Director of Natural Resources, (2) Director of Information Technology, (3) 

Director of Human Services, (4) Director of Planning, (5) Director of Public Works, (6)

Director of Facility Operations, and (7) Director of Emergency Management (collectively 

the “Subject Positions”)  must be excluded from Respondent’s, Nye County Management 

Employees Association (“NCMEA” or the “Union” or “Respondent”) Bargaining Unit as 

follows: 
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STATEMENT OF THE NATURE OF THE PETITIONER’S INTEREST

The crux of this matter is the Union’s improper attempt to insist on the continued 

unlawful inclusion of the supervisory classifications of Director of Natural Resources, 

Director of Information Technology, Director of Human Services, Director of Planning, 

Director of Public Works, Director of Facility Operations, and Director of Emergency 

Management (“Subject Positions”) in the same collective bargaining unit as those 

positions whom they directly supervise. Including supervisors in the same unit as those 

they directly supervise is expressly prohibited by Nevada law.  Petitioner, Nye County is 

a local government employer as defined by NRS § 288.060, and Respondent, Nye County 

Management Employees Association (“NCMEA”) is an employee organization as 

defined by NRS § 288.040.  Pursuant to NRS § 288.140, it is the right of every local 

government employee, subject to certain limitations, to join any employee organization 

of the employee’s choice or to refrain from joining any employee organization.  

However, a key limitation on NRS § 288.140 is found in NRS § 288.170(3) which 

prohibits supervisory employees from being a member of the same bargaining unit as the 

employees under the direction of that supervisory employee. NRS § 288.170(3) (“. . .  a 

supervisory employee must not be a member of the same bargaining unit as the employees 

under the direction of that . . . supervisory employee.”).  A “supervisory employee” has 

the meaning described in sub-paragraph (a) of subsection 1 of NRS § 288.138. See NRS 

§ 288.170(6)(b).  A “supervisory employee” also has the alternative definition described 

in sub-paragraph (b) of subsection 1 of NRS § 288.138. See NRS § 288.138(1)(b). As the 

Subject Positions meet both definitions of “supervisory employee” contained in NRS § 

288.138 (formerly NRS § 288.075), it is a violation of Nevada Law for the County to 

Continue to engage in grievance arbitration with an improper unit.  Therefore, the County 

seeks a declaratory order finding the Subject Positions are supervisory employees and 

ordering the Subject Positions to be excluded from the NCMEA bargaining unit.   
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Additionally, the Petitioner seeks a preliminary injunction order directing that the 

impasse factfinding proceedings before Arbitrator Gaba be stayed pending the resolution 

of this petition by the Board.   

FACTUAL BACKGROUND

The County and the Union are currently parties to a collective bargaining 

agreement (“CBA”) with the term of July 1, 2019 through June 30, 20221.  During the 

negotiations for the successor agreement, the County initially reached a Tentative 

Agreement (“TA”) on June 13, 2022.  However, when the TA’ed agreement was 

presented to the Board of County Commissioners (“BOCC”) on July 25, 2022, the BOCC 

voted to reject the agreement expressing concerns about the composition of the 

bargaining unit and whether the bargaining unit contained supervisors together with their 

direct reports.  The parties attempted to negotiate the composition of the bargaining unit 

but the NCMEA was unwilling to agree to exclude the Subject Positions as supervisory 

positions, with direct supervisory responsibilities over the positions of Geoscientist III; 

Database Manager & Network Engineer; Human Services Manager & Program 

Supervisor; Principal Planner & Assistant Planning Director; Utilities Superintendent & 

Assistant Public Works Director; and B& G Facility Manager (“Supervised Positions”) 

in the bargaining unit. See CBA at Addendum B, p.30.  The position of Director of 

Emergency Management was merged with the Fire Chief position in approximately July 

of 2018, and now functions as the head of the Pahrump Valley Fire Department.  

When the County raised this issue with the Union, the Union refused to agree to 

exclude the Subject Positions from the Bargaining Unit and continues to demand that the 

County negotiate a successor CBA without correcting the bargaining unit.  Most recently, 

on September 5, 2023, the NCMEA forced the County to participate in impasse 

factfinding. Thus, the Union is seeking to illegally represent the supervisory 

1 The Employee Management Relations Board (hereinafter “the Board”) may take official notice of the 
CBA, on file with the Board, pursuant to NAC 288.332.  
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classifications of Subject Positions in the same bargaining unit as their direct reports

(Supervised Positions).2

While the Subject Positions and the Supervised Positions are all purportedly 

members of an employee association of “management employees,” the mere title of the 

Union does not make the Subject Positions properly included in the bargaining unit. The 

Subject Positions are supervisory employees pursuant to NRS § 288.138, which prevents 

them from being members of the same employee organization as those employees they 

directly supervise.  See NRS 288.170(3).  Thus, under the authority of NRS § 288.170(3), 

and NRS § 233B.120, the County submits this petition for a declaratory order to the 

Board.  In particular, the County requests a declaratory order stating that the Subject 

Positions cannot be members of the NCMEA bargaining unit because they are 

supervisory employees of Supervised Positions under NRS § 288.138.3

Further, the County requests a hearing on this petition under NAC 288.400.  The 

matters alleged in the petition and any supporting affidavits or other written evidence in 

the memorandum of legal authorities do not permit the fair and expeditious disposition 

of the petition because this Board may require further testimony and supplemental 

evidence to make an ultimate determination on the merits.

SPECIFIC PROVISIONS AND REGULATIONS IN QUESTION

The specific provisions and regulations in question are the following: NRS § 

288.170(3) (prohibiting supervisory employees from being members of the same 

bargaining unit as the employees under the direction of those supervisory employees), 

2 Local governments and their employee associations have several times in the past erroneously and 
improperly included supervisors in the same bargaining unit; See City of Elko, EMRB No. 831; see also 
Nye County v. Nye County Association of Sheriff’s Supervisors (NCASS), et al, Item No. 887, Case No. 
2022-009, (July 19, 2023).  In fact, in the past two years the Sergeants in the Nye County Sheriff’s Office 
agreed to be removed from the Deputy bargaining unit, and Captains were removed from NCASS 
(lieutenant’s unit) pursuant to EMRB order. 
3 The County anticipates that the NCMEA will argue that the County challenged these same positions 10 
years ago in Case No. A1-046095 and then dismissed the petition at that time.  However, the decision to 
dismiss the petition at that time does not mean that the positions are properly included in the bargaining 
unit in perpetuity.  The nature of the positions and responsibilities have changed in the last decade and with 
the recent decision in the Nye County v. NCASS, et al, Item No. 887, the County is reassessing the 
composition of all its bargaining units to make sure each bargaining unit is proper.  
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and NRS § 288.138(1) (formerly NRS § 288.075) (regarding whether the Subject 

Positions cannot be members of the NCMEA bargaining unit because the Subject 

Positions are supervisory employees). 

POSITION OF THE PETITIONER

The County maintains the following position: the Subject Positions cannot be 

members of the NCMEA bargaining unit which represents the Supervised Positions

because the Subject Positions (Director of Natural Resources, Director of Information 

Technology, Director of Human Services, Director of Planning, Director of Public 

Works, Director of Facility Operations, and Director of Emergency Management) 

supervise the Supervised Positions (Geoscientist III; Database Manager & Network 

Engineer; Human Services Manager & Program Supervisor; Principal Planner & 

Assistant Planning Director; Utilities Superintendent & Assistant Public Works Director; 

and B& G Facility Manager; respectively).  The final Subject Position, the Director of 

Emergency Management position was merged with the Fire Chief position, which is a 

contract position and is excluded from all bargaining units with the County (and the Fire 

Chief supervises all members of the IAFF bargaining unit and is the department head of 

the Pahrump Valley Fire Department).  Thus, the Subject Positions are “supervisory 

employees” under NRS § 288.138 and are prohibited from being in the same bargaining 

unit as the positions they supervise pursuant to NRS § 288.170(3).

MEMORANDUM OF LEGAL POINTS AND AUTHORITIES

The Subject Positions Are Supervisory Employees Under NRS § 288.138(1)(a)  

And Cannot Be Members Of The NCMEA Bargaining Unit With 

The Positions That They Supervise

The Subject Positions are “supervisory employees” under NRS Chapter 288, thus 

disqualifying them from being members of NCMEA.  Under NRS § 288.170(3), 

“supervisory employees” are prevented from being in the same bargaining unit as those 

employees they supervise.  “Supervisory employees” has the definition set forth in NRS 
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§ 288.138.  See NRS 288.170(6)(a).  NRS § 288.138(1)(a) defines “supervisory 

employee” as:
Any individual having authority in the interest of the employer to hire, 
transfer, suspend, lay off, recall, promote, discharge, assign, reward or 
discipline other employees or responsibility to direct them, to adjust their 
grievances or effectively to recommend such action, if in connection with 
the foregoing, the exercise of such authority is not of a merely routine or 
clerical nature, but requires the use of independent judgment. The exercise 
of such authority shall not be deemed to place the employee in supervisory 
employee status unless the exercise of such authority occupies a 
significant portion of the employee’s workday. . . 

NRS § 288.138(1)(a).  This definition is the same as the definition of “supervisory 

employee” formerly contained in NRS § 288.075(1)(a).  In City of Elko, the Board 

consider similar circumstances and found that sergeants were “supervisory employees” 

under NRS § 288.075(1)(a) and must be excluded from the bargaining unit for the 

employees under the direction of the sergeants. See City of Elko v. Elko Police Officers 

Protective Assoc. Local 9110, Item No. 831, Case No. 2017-026, at *14 (Aug. 29, 2018).  

The Board reached the same conclusion in the recent case involving the removal of the 

captain position from the NCASS bargaining unit. See Nye County v. Nye County 

Association of Sheriff’s Supervisors (NCASS), et al, Item No. 887, Case No. 2022-009, at 

*3-6 (July 19, 2023).  The Board considered the statutory definition of a “supervisory 

employee” and found that an employee who satisfied even one of the 12 alternative 

criteria in the statute, satisfied the definition of a “supervisory employee” and must be 

excluded from the bargaining unit of employees under that employee’s supervision.  City 

of Elko, Item No. 831, at *12-13. The presence of a supervisor in the same bargaining 

unit as his direct reports creates a significant conflict of interest and divided loyalties.  Id. 

at *6 (“Finally, the Act recognizes the inherent conflict of interest by bifurcating the 

supervisors from the employees which they supervise and to avoid these inherent 

conflicts of interest in having a supervisor that has power and authority over the people 

they supervise being in the same unit as the employees that are subject to their 

supervisor.”).   
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While the Board has provided that “the determination of whether a particular 

employee or class of employees is a supervisory employee must be made on a case-by-

case basis,” the facts of this case appear generally undisputed.  See City of Reno v. Reno 

Firefighters Local 731, Item No. 777-B, Case No. A1-046049 (2012). In this case it 

appears undisputed that the Subject Positions have the authority to assign, direct, reward 

and discipline the Supervised Positions and adjust the grievances of the Supervised 

Positions, or to effectively recommend such actions.  The each of the Subject Positions 

represents a promotion and at least one level above the respective Supervised Positions

in the hierarchy and management structure of the County.  The exercise of the foregoing 

authority is not of a routine, clerical, or temporary nature, as almost every aspect of the 

Subject Positions’ daily job duties require reviewing and directing work of the Supervised 

Positions and other employees in the County. Rather, the exercise of this authority 

requires the use of independent judgment and occupies a significant portion of the 

employee’s workday.  Unlike the situation in the NCASS Case (exclusion of Captains), 

the Subject Positions are not part of a “para-military command structure” and thus there 

is no argument that these positions involve the narrow “acting supervisor” exception to 

NRS § 288.138(1)(a).  Thus, pursuant to NRS § 288.075(1)(a), the Subject Positions are 

“supervisory employees” and are disqualified from membership in the bargaining unit of 

the employees that they supervise.  

CONCLUSION 

Based on the foregoing, the County requests a declaratory order stating that the 

Subject Positions must be excluded from the NCMEA bargaining unit because they are  

/ / /  

/ / / 

/ / / 

/ / /  

/ / / 

/ / / 
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supervisory employees (as defined by NRS § 288.138) of the Supervised Positions and 

thus cannot be in the same bargaining unit as the employees whom they directly 

supervise. 
DATED this 27th day of November, 2023. 

FISHER & PHILLIPS LLP 

                     By: /s/ Allison L. Kheel, Esq.   
      Mark J. Ricciardi, Esq. 

Allison L. Kheel, Esq.
300 South Fourth Street, Suite 1500 
Las Vegas, Nevada 89101
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CERTIFICATE OF SERVICE 

I hereby certify that on the 27th day of November, 2023, I filed by electronic means 

the foregoing NYE COUNTY’S PETITION FOR A DECLARATORY ORDER, as 

follows: 

 Employee-Management Relations Board
 3300 W. Sahara Ave., Suite 260 

Las Vegas, Nevada 89102
emrb@business.nv.gov

I also mailed one copy of the foregoing, certified mail, return receipt requested, 

prepaid postage, with an electronic copy addressed to the following: 

Daniel Marks, Esq. 
Adam Levin, Esq. 

Law Office of Daniel Marks 
530 South Las Vegas Boulevard, Suite 300 

Las Vegas, Nevada 89101 
Attorneys for Respondent,  

Nye County Management Employees Association 
 

 
    By:       /s/ Susan Owens                                 
          An employee of Fisher & Phillips LLP 
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